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Our ref: DB4/DB4/TUR295/1 
Ask for: Darren Bowen 
  

27 June 2018 
 
URGENT – Committee Meeting on Monday 2 July 2018  
 
Dear Sirs  
 
Planning Reference: 3PL/2017/1112/F  
Proposed Site: Kensington Forge, Dereham Road, Mattishall, Dereham, Norfolk NR20 3PD 
Proposal: Residential Development for 12 dwellings including change of use from 
storage/distribution and light industrial  
Our Clients: Mr Bryan Turner and Mrs Elizabeth Turner  
 
We have been instructed on behalf of Mr and Mrs Turner who are the freehold owners of Kensington 
House, Dereham, Norfolk NR20 3PD; kindly note our instructions and ensure that all correspondence 
regarding the matters set out in this letter are addressed to this office. Kensington House adjoins the 
Proposed Site.   
 
We note the Proposal is scheduled for determination by the Planning Committee at a meeting on 
Monday 2 July 2018. We have been instructed by our clients to make the following representations 
in respect of the Proposal which we ask, please, are taken into account when reaching a decision.   
 
The principal issue to be determined by the Committee is resolution of access to the Proposed Site 
and in particular whether the required visibility splay can be achieved in order to ensure safe access 
of the Proposed Site. In this regard we are aware of:  
 

1. The email of Mr Andrew Willeard (Engineer Estate Development Officer at Norfolk 
County Council) to Ms Debi Sherman (Case Officer) dated 15 June 2018. In the email 
Mr Willeard states:  

 
“As shown on the attached plan, I can confirm the proposed visibility splay is within 
land that is either:  

 
1. Existing highway 
2. In the applicant’s control or  
3. In the ownership of Mr Turner, but subject to the deed of mutual covenant”  

 
  [emphasis added]  
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2. The Case Officer’s Report contained within the Agenda prepared for Members in 

readiness for the meeting on 2 July which states that:  
“1.3 It was concluded that the visibility splays could not be achieved without the use 
of third party land within ownership of the adjacent landowner”  
 
“1.4 The land identified within the visibility splay as being within the adjacent 
landowners ownership is subject of a Deed of Mutual Covenant (DoMC) with the 
applicant that facilitates the provision of the visibility splay. The Highway Authority 
has been re-consulted and advised that the visibility splay can be provided within land 
subject to the DoMC and as such can still be provided in connection with this 
development. No objections are raised by the Highway Authority on this basis.”  
 
“Whilst the Highway Boundary team have not agreed the iron fence is the highway 
boundary, it is clearly further forward than originally thought was the case. Therefore 
the visibility splay to the east shown on the approved planning drawings submitted 
with the current application cannot be provided within land that is either highway or 
under the ownership of the applicant. However, it is included with the application 
boundary and also within the area subject to the Deed of Mutual Covenant. As a 
consequence, subject to the applicant having followed the correct procedure in 
serving notice on the affected landowner, the County Council remains of the view that 
it could not substantiate a recommendation of refusal and therefore would wish to 
maintain my previous recommendation.”  
 
[emphasis added]  

 
For the reasons set out below it is wrong to say that the visibility splay being proposed is within land 
that is in the ownership of Mr Turner and subject to the Deed of Mutual Covenant (“the Deed”). 
Although it is accepted that Mr and Mrs Turner entered into the Deed with the previous owners of 
the Proposed Site, Mr and Mrs Plummer, it is wrong to suggest the land required to satisfy the 
visibility requirement is within the area covered by Deed. The land required to establish a visibility 
splay is within land belonging to Mr and Mrs Turner but outside the area covered by the Deed. In the 
circumstances, and adopting the wording above, the splay cannot be achieved.  
 
We enclose for ease of reference a copy of the Deed.  
 
The Deed states that the land over which Mr and Mrs Turner have agreed to keep the grass verge 
trimmed and tidy and not allow to become overgrown and to preserve a visibility splay is “the Green 
Land”. The Green Land is defined by reference to the “Plan” attached to the Deed. With reference 
to the Plan, it can be seen that the area hatched Green is located between the boundary of 
Kensington House and the metalled surface of highway. We have, for identification purposes only, 
coloured (on the plan to the Deed) the boundary line of Kensington House in blue and the edge of 
the metalled surface of the highway in red.  
 
The plan used in the Deed is based upon the Ordnance Survey Map. As you will appreciate a solid 
line symbol on an Ordnance Survey Map represents a wall, fence, hedge, bank, ditch or stream. In 
this case the historic boundary feature(s) bisecting Kensington House from the highway are a small 
grassed verge (which remains in situ), a low brick wall (which remains in situ) (“the Wall”), a mixed 
native hedge (now removed) and a typical wrought iron estate fence (which remains in situ) (“the 
Fence”). The mixed native hedge was located between the Wall and the Fence. In the circumstances 
the line marked blue on the annotated Deed plan) represents either the Wall, the line of the hedge 
(now removed) or the Fence. Irrespective of which feature the line represents, it is clear that the area 
covered by the Deed is to the North of either the Fence (which remains in situ) or the Wall (which 
remains in situ).  
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It is our clients’ case that they never agreed, nor intended to restrict their property to the South of 
the Fence and/or the Wall and nor could they as a mature Lime Tree (“the Tree”) sits immediately to 
the South of the Fence/the Wall which is the subject of a Tree Preservation Order. Had the Deed 
included the land immediately to the South of the Fence/the Wall our clients would have immediately 
been in breach of the Deed. It is also telling that Mr and Mrs Plummer, who owned the Proposed 
Site for eight years after the Deed, never required our clients to remove the Fence and/or the Tree. 
Our clients confirm that it was always their intention to simply keep the grassed verge to the North 
of the Wall clear. Indeed, the Deed expressly states our clients agreed to keep the grass verge 
trimmed “insofar as” the land belonged to them. The words “insofar as” were included because it 
was anticipated that the land in questioned did not belong to them.   
 
We enclose an extract of the highway boundary plan of Dereham Road, Mattishall which shows the 
same line marking the extent of Kensington House. We also enclose a copy of our clients’ Title Plan 
which also adopts the same plan.   
 
It follows that the Green Land (as defined in the Deed) sits outside of the land belonging to our clients 
and therefore any land belonging to our clients (referred to by the Case Officer as “third party land”) 
is not subject to the covenant. Bearing in mind it has been concluded that third party land is needed 
to achieve the visibility splay, it follows the splay cannot be achieved.  
 
We refer to the plan(s) submitted by the applicant in support of the Proposal. The plan(s) clearly 
show that in order to achieve the required visibility splay land to the South of the Wall and the Fence 
has to be incorporated. As we have said, this land is not subject to the Deed and cannot be included 
as part of the applicant’s scheme. This land is private and not the subject of any agreement and our 
clients confirm the land will not be made available for inclusion within the scheme. The applicant is 
therefore unable to establish an appropriate visibility splay.   
 
As the land is within our clients’ ownership is not subject to the Deed, they are entitled, should they 
wish, to plant the area to the South of the Fence/the Wall thereby restricting visibility further.      
 
Further, and without prejudice to our clients’ primary position as set out above, we have advised our 
clients that if the Proposal is granted the character of the area and the burden of the covenant will 
have materially changed so as to deem the covenants contained in the Deed obsolete. If the 
Proposal is approved, we will advise our clients to consider making an application to the Upper 
Tribunal for the covenant to be discharged or modified under section 84 of the Law of Property Act 
1925 on the aforementioned basis. 
 
In the circumstances, the applicant is unable to establish a fundamental requirement of its Proposal 
namely a safe visibility splay in accordance with highway standards and therefore we respectfully 
invite Members to refuse the application. The application is contrary to adopted policies contained 
within your Local Plan and within national guidance including the National Planning Policy 
Framework of 2012 that requires all developments to achieve a safe and suitable access for all 
people.  
 
Yours faithfully  
 

 
Leathes Prior  
 
Enc.  

 
Direct dial: 01603 281195 
Direct fax: 01603 762109 
Email: dbowen@leathesprior.co.uk 
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